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Background  

In October 2018, the Northern Ireland High Court heard an application by the Department for 

Finance (a Department of the Northern Ireland Executive) (“the Department”) to set aside the 

automatic suspension of its decision to award the Northern Ireland Public Shared Network Contract 

(“the Contract”) to British Telecommunications plc (“BT”)1. This suspension occurred following the 

commencement of legal proceedings by Eircom UK Ltd (‘Eircom’) against the Department in which 

it was alleged that BT’s bid for the Contract was abnormally low and that by accepting it, the 

Department was facilitating predatory pricing and/or a margin squeeze in contravention of 

competition law. Eircom opposed the Department’s application and BT joined as a notice party. 

The Contract in question is of high value (estimated in the OJEU at £50-£400m ex vat) and it 

concerns the provision of communications network services to public sector bodies in Northern 

Ireland. It is intended to replace an existing service which had been provided pursuant to a 

contract awarded to Eircom in 2007; this service is due to terminate in September 2019. Eircom 

argued that it would have to wind up its operations in Northern Ireland if the Contract is lost to BT. 

An interesting aspect of the case is the Court’s treatment of Eircom’s contention that catastrophic 

losses would follow if the suspension were lifted. Cogent and convincing evidence is required to be 

produced when such claims are made.  

The Applicable Legal Test 

It has been long been accepted by the Northern Ireland Courts that American Cyanamid2 provides 

the principles underlying an application to lift a suspension. The English case of DHL Supply Chain 

Ltd v Secretary of State for Health and Social Care,3 was referred to as providing a useful summary 

of the approach in procurement cases: 

■ Is there a serious issue to be tried?   

■ If so, would damages be an adequate remedy for the plaintiff if the suspension were lifted and 

it succeeded at trial? 

If not, would damages be an adequate remedy for the defendant if the suspension remained in 

place and it succeeded at trial?  

■ Where there is doubt as to the adequacy of damages for either or both parties, where does the 

balance of convenience lie? 

                                                   
1 Eircom UK Ltd v Department for Finance [2018] NIQB 75 
2 American Cyanamid Co v Ethicon Limited [1975] AC 396. A similar approach has previously been adopted in 
other Northern Ireland cases: see for example - First For Skills v Department of Employment and Learning 
[2011] NIQB 59; Resource v University of Ulster [2013] NIQB 64; John Sisk v WHSCT [2014] NIQB 56; Allpay 
Ltd v Northern Ireland Housing Executive [2015] NIQB 54; and Fox Building and Engineering Ltd v Department 
of Finance and Personnel [2015] NIQB 72 
3 DHL Supply Chain Ltd v Secretary of State for Health and Social Care [2018] EWHC 2213. 
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It was agreed by both parties that the competition law and abnormally low tender issues were both 

serious issues to be tried. In these circumstances, the Courts will not permit any of the parties to 

argue the merits of the case, save in exceptional circumstances4. 

The Court therefore had to consider the adequacy of damages for both Eircom and the Department 

and measure the balance of convenience.  

Would Damages be an Adequate Remedy for Eircom? 

Eircom argued that damages would not be an adequate remedy for it if the suspension were to be 

lifted upon the Department’s application and Eircom were to subsequently succeed at trial. It was 

contended that Eircom would be forced to wind up its business in Northern Ireland, leading to an 

inevitable loss of employment.  

The Court did not accept this. Horner J held that no cogent submissions had been submitted that 

any loss suffered could not be calculated and quantified by forensic accountants. No figures had 

been produced by Eircom to indicate that such an outcome was likely, never mind inevitable. The 

judge described Eircom’s approach as ‘at best elliptical’. Its statutory accounts were produced but 

Eircom did not convince the Court that the other multi-million pound contracts referred to in those 

accounts were of no consequence. There was an unresolved dispute between Eircom and the 

Department about the effect the loss of the Contract would have on the Eircom’s turnover, with the 

Department contending that it would be reduced by 30% and Eircom alleging 80%. The judge was 

critical of the lack of evidence presented by Eircom in relation to its revenue streams and ultimately 

was not persuaded that the loss of the Contract would be the death knell of the company. 

Even if Eircom were to go out of business, the Court found that damages would still constitute an 

adequate remedy. It found that the company was a subsidiary within a group of companies valued 

at €1 billion and if there were ever a desire to compete against BT there would be adequate 

resources and expertise to do so. The focus on turnover was considered to be ‘artificial and 

contrived’ and to consider Eircom’s situation ‘in splendid isolation’ would be to ignore reality.  

Attempts by Eircom to draw a parallel with the claimant in Counted 4 Community Interest 

Company v Sunderland City Council5 were unsuccessful. It will be recalled that in the latter case a 

not-for-profit organisation which had been unsuccessful with its tender managed to resist an 

application to lift the suspension by arguing successfully that damages would not be an adequate 

remedy for it because of the loss of its uniquely-skilled staff. The Northern Ireland Court considered 

that it was often unhelpful to compare procurement cases, which are by their nature highly fact-

specific. The judge distinguished Counted 4 on the basis that the claimant in that case was not part 

of a substantial conglomerate and would be ‘completely swept away’ if the suspension were lifted, 

whereas the Eircom group could compete again in the future if it is in their interest to do so.  

Ultimately, Eircom’s failure to produce convincing and cogent evidence that the award of the 

contract would result in imminent catastrophe led the Court to the view that damages would be an 

adequate remedy for it. 

                                                   
4 Sysmex (UK) Limited v Imperial College Health Care NHS Trust [2017] EWHC 1824 (TCC) 
5 Counted 4 Community Interest Company v Sunderland City Council [2015] EWHC 3898 (TCC) 
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Would Damages be an Adequate Remedy for the Defendant? 

The Court also considered if damages would be an adequate remedy for the Defendant if the 

suspension were left in place but the Department were ultimately successful at trial.  

Although acceptable cross-undertakings had been offered by Eircom, the Defendant and BT argued 

that if the suspension was not lifted, Eircom might delay proceedings with a view to scuppering 

BT’s tender. BT indicated that its tender would not remain open indefinitely and the Court accepted 

that there was a real risk that BT would refuse to stand over its original tender if a delay were to 

arise. The Court also considered that, even with careful case management, it would be difficult to 

expedite a trial when there were likely to be complex procedural and substantive issues to be dealt 

with.  

For these reasons, the Court held that damages would not represent an adequate remedy for the 

Department.  

Balance of Convenience  

The Court invoked the formulation of May LJ in Cayne v Global Resources Plc6: 

”.. the balance that one is seeking to make is more fundamental, more weighty, 

than mere convenience. I think it is quite clear… that, although the phrase may 

well be substantially less eloquent the balance of the risk of doing an injustice 

better describes the process involved.”  

The Department argued that a contract award to BT would result in increased efficiency and 

decreased costs, associated with network security improvements. It was also contended that there 

is no scope for any further extension to be made to the existing Eircom contract.  

Eircom’s response was to claim that its current services presented no risk and Regulation 72 of the 

Public Contracts Regulations 2015 could be triggered to grant a further extension. It would also be 

in the public interest to ensure that BT cannot benefit from the alleged abnormally low tender or 

anti-competitive actions. 

On balance, the Court held that the greater injustice would derive from leaving the suspension in 

place. It could not be in the public interest to deprive the public generally of the benefits of 

increased efficiencies and possible price reductions that the new BT contract may bring to the 

public networks by delaying its award for the period of between 9 and 15 months that it would take 

for the case to reach trial. The greater risk of irremediable prejudice would arise from leaving the 

suspension in place and/or preventing the Department from awarding the contract to BT. 

Comment 

Ultimately, the Court removed the suspension on contract award for the following reasons: 

■ Damages would be adequate remedy for Eircom if it succeeds at trial; 

■ Damages are unlikely to be an adequate remedy for the Department; and 

                                                   
6 [1984] 1 All ER 225 
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■ The balance of convenience and the public interest favoured removing the suspension. 

While this result is in line with other recent Northern Ireland cases where suspension has been 

lifted, the case will be of particular interest to any unsuccessful tenderer seeking to argue that it 

will suffer catastrophic losses in the event that a suspension is removed. Parties who threaten such 

consequences must be prepared to produce convincing and cogent evidence that this is the case. 

Unsubstantiated claims of significant loss and/or business closure will not gain favour with the 

Court. Detailed evidence on affidavit will be required.  

A further interesting aspect of the case was the indication that corporate entities which are part of 

a larger, well-funded group, with access to relevant expertise may struggle to convince the Courts 

that the loss of a contract will cause irreversible prejudice.  

As has been demonstrated in many previous cases before the Northern Ireland Courts, the 

prospect of an early trial can have a important bearing on how the Court deals where the balance 

of convenience lies. If there is any prospect of the full trial being heard within 3-4 months, the 

Courts are more likely to maintain a suspension whereas if the trial will not take place for 9 months 

or more the Courts will be cognizant of the delays and potential injustice that could arise.  

It is interesting to contrast the decision in Eircom with that of the English High Court in Central 

Surrey Health Ltd v NHS Surrey Downs CCG7, handed down two weeks later. This also involved an 

application by a contracting authority to lift the automatic suspension, however in this case the 

Court maintained the suspension pending a full trial. Among the key distinguishing features of the 

case were the following: (i) the time to trial was relatively limited (3-4 months); (ii) the claimant 

(an incumbent) was a relatively small social enterprise with only two other key contracts (not a 

large commercial venture with an array of contracts to fall back on) and there was a real possibility 

that these would be adversely affected if it were to cease to provide services because of the way in 

which resources and staff were deployed across the contracts; (iii) losing the existing contract 

would also have an unquantifiable ‘knock-on’ effect on the community generally and would result in 

a loss of reputation; (iv) the claimant never actually submitted a costed tender which would have 

assisted in quantifying its loss. 8 

 

 

 

 

 

 

                                                   
7 Central Surrey Health Ltd v NHS Surrey Downs CCG [2018] 10 WLUK 296 
8 This case note was first published in the Public Procurement Law Review, Issue 3/2019, by Thomson Reuters. 
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